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Re: PETITION FOR ARBITRATION OF THE INTERCONNECTION AGREEMENT
BETWEEN BELLSOUTH COMMUNICATIONS, INC. AND NOW
COMMUNICATIONS, INC. PURSUANT TO THE TELECOMMUNICATIONS
ACT OF 1996
DOCKET NO. 00-00141

Dear Mr. Waddell:

Enclosed for filing, please find an original plus thirteen (13) copies of NOW
Communications, Inc.’s Memorandum in Support of its Motion to Dismiss
BellSouth’s Arbitration Petition.

If you have any questions or concerns with regard to this filing, please do not
hesitate to contact me.

Very truly yours,
FARRIS, MATHEWS, BRANAN
BOBANGO &t HELLEN, P.L.C.
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Charles B. Welch, Jr.
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

PETITION FOR ARBITRATION OF THE
INTERCONNECTION AGREEMENT
BETWEEN BELLSOUTH
TELECOMMUNICATIONS, INC. DOCKET NO. 00-00141
AND NOW COMMUNICATIONS, INC.
PURSUANT TO THE TELECOMMUNICATIONS
ACT OF 1996

NOW COMMUUNICATIONS, INC.’s MEMORANDUM IN SUPPORT OF
ITS MOTION TO DISMISS BELLSOUTH TELECOMMUNICATIONS,
INC.’S ARBITRATION PETITION

NOW Communications, Inc. (“NOW”) submits this Memorandum in
Support of its Motion to Dismiss BellSouth Telecommunications, Inc.’s
(“BellSouth”) Petition for § 252(b) Arbitration, in accordance with the Tennessee
Regulatory Authority’s (“TRA”) request at its Directors’ Conference held on April
11, 2000.

FACTS

On June 1, 1997, NOW and BellSouth executed a Resale Agreement
(“Agreement”) for a term of two years. By its terms, the Agreement automatically
renewed for two additional one-year periods unless either party gave written intent
not to renew the Agreement no later than sixty (60) days prior to the end of the
then-existing term. (A copy of the pertinent terms of the Agreement is attached
hereto as Exhibit 1.) On or about October 2, 1998, the parties initiated informal

discussions to negotiate the terms of a new resale or, as an alternative, a




comprehensive interconnection agreement. These initial discussions were
unsuccessful.  On August 20, 1999, BellSouth submitted its written notice to
NOW of its intent to renegotiate the Agreement. At this point, however, the initial
agreement of the parties had been extended by its terms until June 1, 2000.

Section 252(b)(1) of the Telecommunications Act of 1996 (“The Act”)
provides that “a party may file a petition for arbitration during the window from
the 135th to the 160th day, after the request for negotiation is received.”
Accordingly, BellSouth’s window for filing arbitration extended from January 2,
2000, until January 27, 2000.

By letter dated January 21, 2000, a copy of which is attached hereto as
Exhibit 2, NOW requested that BellSouth extend the negotiations for the purpose
of “moving from a resale agreement to a facilities-based agreement with provisions
for UNE combinations pursuant to the FCC 319 Order.” Although this
correspondence references the arbitration window, it is the first official, written
notice of a request for negotiations of an interconnection agreement. In
consideration of its request to change the negotiation’s direction for its Tennessee
operations, NOW offered, and BellSouth accepted, the offer to terminate the
Resale Agreement for the State of North Carolina; thus, withdrawing the agreement
from use by other competitors by way of a “most favored notions” provision.
When negotiations ended unsuccessfully, BeliSouth filed its petition for arbitration

of a new resale agreement with the TRA on February 25, 2000.




ARGUMENT

Section 252(b) of The Act allows a party to petition a state commission for
arbitration “during the period from the 135th to the 160th day (inclusive) after
the date on which the incumbent receives a request for negotiation.” 47 U.S.C.
§252(b)(1). It is undisputed that the request for negotiation of a new resale
agreement was submitted on August 20, 1999. Thus, the window of opportunity
to petition the TRA for arbitration extended from January 2, 2000 (Day 135)
until January 27, 2000 (Day 160). The Act does not contemplate that these
dates are negotiable. In fact, the Federal Communications Commission (“FCC”)
has ruled that:

.‘in § 252, Congress established a specific statutory scheme - -

with specific time frames and deadlines - - for negotiating and

arbitrating interconnection agreements. In adopting § 252(b)(1),

Congress made a judgment that parties should spend at least 135

days negotiating among themselves before seeking the “more formal

remedy” of expedited arbitration before a state commission.

In re: Armstrong Communications, Inc. Petition for Relief Pursuant to §

252(e)(5) of the Telecommunications Act of 1996, 13 FCC Rcd 871, DA 98-

85, § 11. BellSouth’s February 25th arbitration filing is untimely, and,
accordingly, the TRA does not have jurisdiction to entertain the petition.

Although the parties entered into negotiations for the purpose of reaching a
new resale agreement or a facilities-based interconnection agreement, neither party
possessed authority to extend the statutory window for the filing of an arbitration
petition. “It is well established . . .” stated the FCC in Armstrong, “[that] statutory

deadlines cannot be waived or extended except in very limited circumstances.” Id.




For examples where statutory filing deadlines are allowed to be waived, see 11 FCC
Red 6198 (allowing late filings where the Commission failed to give a party timely

notice).  See also, Fortuna Systems Corporation, 3 FCC Rcd 5122, 5123

(1988) (requiring demonstration that delay in filing is due to Commission error in

giving notice); and Richardson Independent School District, 5 FCC Red 3135,

3136 (1990). Such circumstances do not exist in the case at bar; therefore,
§252(b)(1)’s arbitration filing window could not be negotiated between the
parties.

The FCC has consistently ruled that statutorily-imposed deadlines cannot be

waived or extended. See In re: PDB Corporation, State Collegse, Memorandum

Opinion and Order, 11 FCC Red 6198, 6199 (1996); Application of Robert ].

Maccini, Receiver Assignor, Memorandum Opinion and Order, 10 FCC Rcd 9376

(1995); and In re: Applications of Scripps-Howard Broadcasting of Memphis, Ltd.,

69 FCC 2d 1477 (1978). Courts addressing similar provisions have also come to

the same conclusion. For example, the Court in Reuters Limited v. FCC, the

Appellate Court stated that:

[IIt is elementary that an agency must adhere to its own rules and
regulations. Ad hoc departures from those rules, even to achieve
laudable aims, cannot be sanctioned . . . for therein lies the seeds of
destruction of the orderliness and predictability which are the
hallmarks of lawful administrative action. Simply stated, rules are
rules and fidelity to the rules which have been properly promulgated,
consistent with applicable statutory requirements, is required of those
to whom Congress has entrusted the regulatory missions of modern
life.

Reuters Limited v. FCC, 781 F.2d 946, 950-951 (U.S. App. D.C. 1986). It is

clear from these rulings that even though BellSouth and NOW discussed extending
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the statutory filing deadline in an attempt to resolve the disputed fenns of the
Agreement, neither party had the authority to waive or extend the Act’s arbitration
filing deadline.
CONCLUSION

Dismissal of the pending Petition for Arbitration does not prejudice
BellSouth’s efforts to negotiate or arbitrate a new agreement. As to the
negotiations of a new resale agreement, BellSouth accepted valuable consideration
to waive its right to file an arbitration petition within the old arbitration window,
and the parties do not have the authority to waive or confer jurisdiction to defeat
the express statutory requirements by extending the clock for thirty days. By its
acceptance to the NOW request dated January 21, 2000, BellSouth recommenced
the clock on negotiations for a resale/facilities-based interconnection agreement.

WHEREFORE, for the reasons set forth above, NOW respectfully requests
that the TRA grant its Motion to Dismiss BellSouth’s Petition to Arbitrate under
§252(b), as BellSouth’s Petition was untimely filed, and, accordingly, the TRA
lacks requisite jurisdiction.

Respectfully submitted,

FARRIS, MATHEWS, BRANAN
BOBANGO &t HELLEN, P.L.C.

Chw\ﬂ%& (@dd\ g%

Charles B. Welch, Jr.

Attorney for NOW Communications, lnc.
618 Church Street, Ste. 300

Nashville, Tennessee 37219

(615) 726-1200




CERTIFICATE OF SERVICE

| hereby certify that on April 18, 2000, a copy of the foregoing document
was served on the parties of record, via U.S. First Class Mail, postage pre-paid:

Richard Collier, Esquire
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0500

Guy Hicks, Esquire

BellSouth Telecommunications, Inc.
333 Commerce Street

Suite 2101

Nashville, TN 37201-3300
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Agreement Between BellSouth Telecommunications, fnc. and NOW Communications, Inc.
Regarding The Sale of BST’s Telecomnmmications S=rvices to Reseiler For The Purposes of Resale

THIS AGREEMENT is by and between BellSouth Telecommunications, Inc., (“BellSouth or Company™),
a Georgia corporation, and NOW Communications, Inc. (“Reszller”), a Mississippi corporation, and shail be
deemed effective as of Ju_ne 1, 1997. A

WITNESSETH

WHEREAS, BellSouth is a local exchange telecommunications company authorized io provide
teiecommunications services in the state of Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North

Carolina, South Carolina, and Tennessee; and

1
)

WHEREAS, Reseller is or seeks to become an alternative local exchange telecommunications company
authorized to provide tclecommunications services in the states of Alabama, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee; and

. WHEREAS, Reseller desires to resell BellSouth’s telecommunications services; and

WHEREAS, BellSouth has agreed to provide such services to Reseller for resale purposes and pursuant to
the terms and conditions set forth herein;

NOW, THEREFORE, for and in consideration of the mutual premises and promises contained herein,
BellScuth and Reseller do hereby agree as follows:

L  Term of the Agrcement

A The term of this Agrecment shall be two years beginning June 1, 1997 and-shall apply to all of
BellSouth’s serving territory as of June 1, 1997 in the state(s) of Alabama, Florida, Georgia, Kentucky,

Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee.

B. This Agreement shall be automatically renewed for two additional one year periods unless either
party indicates its intent not to renew the Agreement. Notice of such intent must be provided, in writing, to
the other party no later than 60 days prior to the end of the then-existing contract period. The terms of this
Agrcement shall remain in effect after the term of the existing.pgreement has expired and while a new
agreement is being negotiated.

C. The rates pursuant by which Reseller is to purchase servites from BellSouth for resale shall be at a
discount rate off of the retail rate for the telecommunications service. The discount rates shall be as set forth
in Exhibit A, attached hereto and incorporated hercin by this reference. Such discount shall reflect the cests
avoided by BellSouth when selling a service for wholesale purposes.

IL  Definition of Terms

A. CUSTOMER OF RECORD means the entity responsible for placing application for service;
requesting additions, rearrangements, maintenance or discontinuance of service; payment in full of charges

incurred such as non-recurring, monthly recurring, toll. directory assistance. etc.

B. DEPOSIT means assurance provided by a customer in the form of cash, surery bond or bank letter
of credit to be held by the Company.

EXHIBIT

1

tabbles’
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C. END USER means the ultiinate user of the telecommunications servicss.

D. END USER CUSTOMER LOCATION means the physical location of the premises where an end
user makes use of the telecommunications services.

E. NEW SERVICES means functions, features or capabilities that are not currently offered by
BellSouth. This includes packaging of existing services or combining a new function, feature or capability

with an existing service.

F. OTHER LOCAL EXCHANGE COMPANY (OLEC) means a telephone company certificated by the
public service commissions of the Company’s franchised area to provide local exchange service within the
Company's franchised area.

G. RESALE means an activity wherein a certificated OLEC, such as Reseller subscribes to the
telecommunications services of the Company and then reoffers those telecommunications services to the
. public (with or without "adding value”).

H. RESALE SERVICE AREA means the area, as defined in a public service commission approved
certificate of operation, within which an OLEC, such as Reseller, may offer resold local exchange
telecommunications service.

1. General Provisions -

Al Reseller may resell the tariffed local exchange and toll telecommunications services of BellSouth
contained in the General Subscriber Service Tariff and Private Line Service Tariff subject to the terms, and
conditions specifically set forth herein. Notwithstanding the foregoing, the exclusions and limitations on
services available for resale will be as set forth in Exhibit B, attached hereto and incorporated herein by this
reference.

BellSouth shall make available telecommunications services for resale at the rates set forth in Exhibit A to
this agreement and subject to the exclusions and limitations set forth in Exhibit B to this agreement. It does
not however waive its rights to appeal or otherwise challenge any decision regarding resale that resulted in
the discount rates contained in Exhibit A or the exclusions and limitations contained in Exhibit B.
BellSouth reserves the right to pursue any and all legal and/or equitable remedies, including appeals of any
decisions. If such appeals or challenges result in changes in the discount rates or exclusions and limitations,
the parties agree that appropriate modifications to this Agreement will be made promptly to make its terms
consistent with the outcome of the appeal.

B. The provision of services by the Company to Reseller does not constitute a joint undertaking for the
furnishing of any service.
C. Reseller will be the customer of record for all services purchased from BellSouth. Except as

specified herein, the Company will take orders from, bill and expect payment from Reseller for all services.

D. Reseller will be the Company's single point of contact for all services purchased pursuant to this
Agreement. The Company shall have no contact with the end user except to the extent provided for herein.
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. The Company will continue to bill the end user for any services that the =nd user specifies it wishes
to receive directly from the Company.

F. The Company maintains the right to serve directly any end user within the service area of Reseller.
The Company will continue to directly market its own telecommunications products and services and in
doing so may establish independent relationships with end users of Reseller.

G. Neither Party shall interfere with the right of any person or entity tc obtain service directly frcm the
other Party.

H. Current telephone numbers may normally be retained by the end user. However, telephone numbers
are the property of the Company and are assigned to the service furnished. Reseller has no property right io
the telephone number or any other call number designation associated with services furnished by the
Company, and no right to the continuance of service through any particular central office. The Company
reserves the right to change such numbers, or the central office designation associated with such numbers, or
both, whenever the Company deems it hecessary to do so in the conduct of its business. If Reseller requests
service for an end user that has been denied service or disconnected for non-payment by BellSouth, and the
end user still has an outstanding balance with the Company, the Company will establish service for that end
user through Reseller. Denied service means that the service of an end user provided by a local exchange
telecommunications company, including BellSouth, has been temporarily suspended for nonpayment and
subject to complete disconnection.

L The Company may provide any service or facility for which a charge is not established herein, as
long as it is offered on the same terms to Reseller.

J. Service is furnished subject to the condition that it will not be used for any unlawful purpose.

K. Service will be discontinued if any law enforcement agency advises that the service being used is in
violation of the law.

L. The Company can refuse service when it has grounds to believe that service will be used in
violation of the law.

M. The Company accepts no responsibility to any person for any unlawful act committed by Reseller or
its end users as part of providing service to Reseller for purposes of resale or otherwise.

N. The Company will cooperate fully with law enforcement agencies with subpoenas and court orders
for assistance with the Company's customers. Law enforcement agency subpoenas and court orders
regarding end users of Reseller will be directed to Reseller. The Company will bil! Reseller for
implementing any requests by law enforcement agencies regarding Reseller end users.

0. The characteristics and methods of operation of any circuits, facilities or equipment provided by any
person or entity other than the Company shail not:

L. Interfere with or impair service over any facilities of the Company, its affiliates, or its connecting

and concurring carriers involved in its service;
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2. Cause damage to their piant;
3. Impair the privacy of any communications; or
4. Create hazards to any employees or the public.

P, Reseller assumes the responsibility of notifying the Company regarding less than standard
operations with respect to services provided by Reseller.

Q. Facilities and/or equipment utilized by BellSouth to provide service to Reseller remain the property
of BellSouth.

R White page directory listings will be provided in accordance with regulations set forth in Section
. A6 of the General Subscriber Service Tariff and will be available for resale.

S. BellSouth will provide customer record information to the Reseiler provided the Reseller has the
appropriate Letter(s) of Authorization. BellSouth may provide customer record information via one of the
following methods: US mail, fax, telephone or by electronic interface. BellSouth will provide customer record
information via US mail, fax or telephone on an interim basis only.

Reseller agrees to compensate BellSouth for all BellSouth incurred expenditures associated with providing such
information to Reseller. Reseller will adopt and adhere to the BellSouth guidelines associated with each method
of providing customer record information.

T. BellSouth’s retail voice mail service shall be available for resale at rates, terms and condtions as
mutually agreed to by the parties.

IV. BellSouth’s Provision of Services to Reseller
A. Reseller agrees that its resale of BellSouth services shall be as follows:

1. The resale of telecommunications services shall be limited to users and uses conforming to
the class of service restrictions.

2. To the extent Reseller is a telecommunications carrier that serves greater than 5 percent
of the Nation’s presubscribed access lines, Reseller shall not jointly market its interLATA
services with the telecommunications services purchased from BellSouth pursuant to this
Agreement in any of the states covered under this Agreement. For the purposes of this
subsection, to jointly market means any advertisement, marketing effort or billing in which
the teleccmmunications services purchased from BellSouth for purposes of resale to
customers and interLATA services offered by Reseller are packaged, tied, bundled,
discounted or offered together in any way to the end user. Such efforts include, but are not
limited to, sales referrals, resale arrangements, sales agencies or billing agreements. This
subsection shall be void and of no effect for a particular state covered under this Agreement
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as of February 8, 1999 or on the date BeilSouth is authborized to offer .n:erLATA services in
that state, whichever is eartier. .

3. Hotel and Hospital PBX service are the only telecommeunications services available for resale to
HoteUMotel and Hospital end users, respectively. Similarly, Access Line Service for Customer
Provided Coin Telephones is the only local service available for resale to Independent Payphone
Provider (IPP) customers. Shared Tenant Service customers can only be sold those
teiecommunications services available in the Company’s A23 Shared Tenant Service Tariif.

4. Reselier is prohibited from furnishing both flat and measured rate service on the same business
premises to the same subscribers (end users) as stated in A2 of the Company’s Tariff except for
backup service as indicated in the applicable state tariff Section A3.

5. If telephone service is established and it is subsequently determined that the class of service
restriction has been violated, Reseller will be notified and billing for that service will be
immediately changed to the appropriate class of service. Service charges for changes between class
of service, back billing, and interest as described in this subsection shall apply at the Company's
sole discretion. Interest shall be at a rate as set forth in Section A2 of the General Subscriber
Service Tariff and Section B2 of the Private Line Service Tariff for the applicable state,
compounded daily for the number of days from the back billing date to and including the date that
Reseller actually makes the payment to the Company may be assessed.

6. The Company reserves the right to periodically audit services purchased by Reseller to establish
authenticity of use. Such audit shall not occur more tham once in a calendar year. Reseller shall
make any and all records and data available to the Company or the Company'’s auditor’s on a
reasonable basis. The Company shail bear the cost of said audit.

B. Resold services can only be used in the same manner as specified in the Company’s Tariff. Resold
services are subject to the same terms and conditions as are specified for such services when furnished to an
individual end user of the Company in the appropriate section of the Company’s Tariffs. Specific tariff
features, e.g. a usage allowance per month, shall not be aggregated across multiple resold services. Resold
services cannot be used to aggregate traffic from more than one end user customer except as specified in
Section A23. of the Company’s Tariff referring to Shared Tenant Service.

C. Reseller may resell services only within the specific resale service area as defined in its certificate.

D. Telephone numbers transmitted via any resold service feature are intended solely for the use of the
end user of the feature. Resale of this information is prohibited.

E. No patent, copyright, trademark or other proprietary right is licensed, granted or otherwise
transferred by this Agreement. Reseller is strictly prohibited from any use, including but not limited to sales,
marketing or advertising, of any BellSouth name or trademark.

Maintenance of Services

A Reseller will adopt and adhere to the standards contained in the applicable BeilSouth Work Center
Interface Agreement regarding maintenance and installation of service.
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B. Services resold under the Company’s Tariffs and facilities and equipment provided by the Company
shall be maintained by the Company.

C. Reseller or its end users may not rearrange, move, disconnect, remove or attempt to repair any
facilities owned by the Company, other than by connection or disconnection to any interface means used,

except with the written consent of the Company.

D. Reseller accepts responsibility to notify the Company of situations that arise that may result in a
service problem.

E. ‘Reseller will be the Company's single point of contact for all repair calls on behalf of Reseller’s end
users. The parties agree to provide one another with toll-free contact numbers for such purposes.

F. Reseller will contact the appropriate repair centers in accordance with procedures established by the
".Company.

G. For all repair requests, Reseller accepts responsibility for adhering to the Company's prescreening
guidelines prior to referring the trouble to the Company.

H. The Company will bill Reseller for handling troubles that are found not to be in the Company's
network pursuant to its standard time and material charges. The standard time and material charges will be
no more than what BellSouth charges to its retail customers for the same services.

L The Company reserves the right to contact Reseller’s customers, if deemed necessary, for
maintenance purposes.

VL Establishment of Service

Al After receiving certification as a local exchange company from the appropriate regulatory agency,
Reseller will provide the appropriate Company service center the necessary documentation to enable the
Company to establish a master account for Reseller. Such documentation shall include the Application for
Master Account, proof of authority to provide telecommunications services, an Operating Company Number
("OCN™) assigned by the National Exchange Carriers Association ("NECA") and a tax exemption certificate,
if applicable. When necessary deposit requirements are met, the Company will begin taking orders for the

resale of service.

B. Service orders will be in a standard format designated by the Company.

C. When notification is received from Reseller that a current customer of the Company will subscribe
to Reseller’s service, standard service order intervals for the appropriate class of service will apply.

D. The Company will not require end user confirmation prior to establishing service for Reseller’s end
user custorner. Reseller must, however, be able to demonstrate end user authorization upon reguest.
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£ Reseller will be the single point of contact with the Company for all subsequent ordering activity
resulting in additions or changes to resold services except that the Company will accept a request directly
from: the end user for conversion of the end user's service from Reseller to the Company or will accept a
request from another OLEC for conversion of the end user's service from the Reseller 1o the other LEC. The
Company will notify Reseller that such a request has been processed.

F. If the Company determines that an unauthorized change in local service to Reseller has occurred,
the Company will reestablish service with the appropriate local service provider and will assess Reseller as
the OLEC initiating the unauthorized change, an unauthorized change charge similar to that described in
F.C.C. Tariff No. 1, Section 13.3.3. Appropriate nonrecurring charges, as set forth in Section A4. of the
General Subscriber Service Tariff, will also be assessed to Reseller. :

These charges can bé adjusted if Reseller provides satisfactory proof of authorization.

Nonrecurring Charge
(a) each Residence or Business line $19.41

G. The Company will, in order to safeguard its interest, require Reseller to make a deposit to be held
by the Company as a guarantee of the payment of rates and charges. unless satisfactory credit has already
been established. Any such deposit may be held during the continuance of the service as security for the
payment of any and all amounts accruing for the service.

H. Such deposit may not exceed two months’ estimated billing.

L The fact that a deposit has been made in no way relieves Reseller from complying with the
Company's regulations as to advance payments and the prompt payment of bills on presentation nor does it
constitute a waiver or modification of the reguiar practices of the Company providing for the discontinuance
of service for non-payment of any sums due the Company.

J. The Company reserves the right to increase the deposit requirements when, in its sole judgment, the
conditions justify such action.
K. In the event that Reseller defaults on its account, service to Reseller will be terminated and any

deposits held will be applied to its account.

L. In the case of a cash deposit, interest at the rate of six percent per annum shall be paid to Reseller
during the continuance of the deposit. Intercst on a deposit shall accrue annually and, if requested. shall be
annually credited to Reseller by the accrual date.

VIL Payment And Billing Arrangements

A When the initial service is ordered by Reseller, the Company will establish an accounts receivable
master account for Reseller.

B. The Company shall bill Reseller on a current basis all applicable charges and credits.
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C. Payment of all charges will be the responsibility of Resefler. Reselier shail make pavipent to the
Company for all services billed. The Company is not rasponsible for payments not receivad by Reseller from
Rescller's customer. The Company will not become involved in billing disputes that may arise between
Reseller and its customer. Payments made to the Company as payment on account will be credited to an
accounts receivable master account and not to an end user's account.

D. The Company will render bills each month on established bill days for each of Reseller's accounts.

E. The Company will bill Reseller, in advance, charges for all services to be provided during the
ensuing billing period except charges associated with service usage, which charges will be billed in arrears.
Charges will be calculated on an individual end user account level, including, if applicable, any charges for
usage or usage allowances. BellSouth will also bill all charges, including but not limited to 911 and E911
charges, telecommunications relay charges, and franchise fees, to Reseller.

F. The payment will be due by the next bill date (i.c., same date in the following month as the bill
date) and is payable in immediately available funds. Payment is considered to have been made when received

by the Company.

If the payment due date falls on a Sunday or on a Holiday which is observed on a Monday, the
payment due date shall be the first non-Holiday day following such Sunday or Holiday. If the payment due
date falls on a Saturday or on a Holiday which is observed on Tuesday, Wednesday, Thursday, or Friday, the
payment due date shall be the last non-Holiday day preceding such Saturday or Holiday. If payment is not
received by the payment due date, 2 late payment penalty, as set forth in I. following, shall apply.

G. Upon proof of tax exempt certification from Reseller, the total amount billed to Reseller will not
include any taxes due from the end user. Reseller will be solely responsible for the computation, tracking,
reporting and payment of all federal, state and/or local jurisdiction taxes associated with the services resold

to the end user.

H As the customer of record, Reseller will be responsible for. and remit to the Company, all charges
applicable to its resold services for emergency services (E911 and 911) and Telecommunications Relay
Service (TRS) as well as any other charges of a similar nature.

L If any portion of the payment is received by the Company after the payment due date as set forth
preceding, or if any portion of the payment is received by the Company in funds that are not immediately
available to the Company, then a late payment penalty shall be due to the Company. The late payment
penalty shall be the portion of the payment not received by the payment due date times a late factor. The late
factor shall be as set forth in Section A2 of the General Subscriber Service Tariff and Section B2 of the

Private Line Service Tanff.

J. Any switched access charges associated with interexchange carrier access to the resold local
exchange lines will be billed by, and due to, the Company. No additional charges are to be assessed to
Reseller.

K The Corapany will not perform billing and collection services for Reseller as a result of the
execution of this Agreement. All requests for billing services should be referred to the appropriate entity or
operational group within the Company.
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L. Pursuant to 47 CFR Section 51.617, the Company will bill the charge shown beiow which are
identical to the EUCL rates billed by BST to it5 end users.

T

Monthiy Rate
1 Residential
{a) Each Individual Line or Trunk B $3.50
2. Single Line Business '
(b) Each Individual Line or Trunk $3.50
3. Multi-line Business
(c) Each Individual Line or Trunk $6.00

M. In general, the Company will not become involved in disputes between Reseller and Reseller's end
user customers over resold services. If a dispute does arise that cannot be settled without the involvement of
the Company, Reseller shall contact the designated Service Center for resolution. The Company will make
every effort to assist in the resolution of the dispute and will work with Reseller to resolve the matter in as
timely a manner as possible. Reseller may be required to submit documentation to substantiate the claim.

VIIL Discontinuance of Service
A. The procedures for discontinuing service to an end user are as follows:

1. Where possible, the Company will deny service to Reseller's end user on behalf of, and at the
request of, Reseller. Upon restoration of the end user's service, restoral charges will apply and will
be the responsibility of Reseller.

2. At the request of Reseller, the Company will disconnect a Reseller end user customer.

3. All requests by Reseller for denial or disconnection of an end user for nonpayment must be in
writing.

4. Reseller will be made solely responsible for notifying the end user of the proposed disconnection
of the service.

5. The Company will continue to process calls made to the Annoyance Call Center and will advise
Reseller when it is determined that annoyance calls are originated from one of their end user's
locations. The Company shall be indemnified, defended and held harmless by Reseller and/or the
end user against any claim, loss or damage arising from providing this information to Reseller. It is
the responsibility of Reseller to take the corrective action necessary with its customers who make
annoying calls. Failure to do so will result in the Company’s disconnecting the end user's service.

B. The procedures for discontinuing service to Reseller are as follows:

1. The Company reserves the right to suspend or terminate service for nonpayment or in the event
of prohibited, unlawful or improper use of the facilities or service, abuse of the facilities, or any
other violation or noncompliance by Reseller of the rules and regulations of the Company’s Tariffs.
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2. If pavment of account is not received by the bill day in the month after the ariginal bill day, the
Company may provide written notice to Reseller, that additional applications for service will be
refused and that any pendiag orders for service will not be completed if payment is not received by
the fifteenth day following the date of the notice. If the Company does not refuse additional
applications for service on the date specified in the notice, and Reseller's noncompliance continues,
nothing contained herein shall preciude the Company's right to refuse additional applications for
service without further notice. a

3. If payment of account is not received, or aﬁangemcnts made, by the biil day in the second
consecutive month, the account will be considered in default and will be subject to denial or

disconnection, or both.

4. If Reseller fails to comply with the provisions of this Agreement, including any payments to be
made by it on the dates and times herein specified, the Company may, on thirty days written notice
to the person designated by Reseller to receive notices of noncompliance, discontinue the provision
of existing services to Reseller at any time thereafter. In the case of such discontinuance, all billed
charges, as well as applicable termination charges, shall become due. If the Company does not
discontinue the provision of the services involved on the date specified in the thirty days notice, and
Reseller's noncompliance continues, nothing contained herein shall preclude the Company's right to
discontinue the provision of the services to Reseller without further notice.

5. If payment is not received or arrangements made for payment by the date given in the written
notification, Reseller's services will be discontinued. Upon discontinuance of service on a Reseller’s
account, service to Reseller's end users will be denied. The Company will also reestablish service at
the request of the end user or Reseller upon payment of the appropriate connection fee and subject
to the Company's normal application procedures. Reseller is solely responsible for notifying the end
user of the proposed disconnection of the service.

6. If within fifteen days after an end user's service has been denied no contact has been made in
reference to restoring service, the end user's service will be disconnected.

IX. Liability

Al The liability of the Company for damages arising out of mistakes, omissions, interruptions,
preemptions, delays errors or defects in transmission, or failures or defects in facilities furnished by the
Company, occurring in the course of furnishing service or other facilities and not caused by the negligence
of Reseller, or of the Company in failing to maintain proper standards of maintenance and operation and to
exercise reasonable supervision shall in no event exceed an amount equivalent to the proportionate charge to
Reseller for the period of service during which such mistake, omission, interruption, preemption, delay, error
or defect in transmission or defect or failure in facilities occur. The Company shall not be liable for damage
arising out of mistakes, omission, interruptions, preemptions, delays, errors or defects in transmission or
other injury, including but not limited to injuries to persons or property from voltages or currents transmitted
over the service of the Company, (1) caused by customer-provided equipment (except where a contributing
cause is the malfunctioning of a Company-provided connecting arrangement, in which event the liability of
the Company shall not exceed an amount equal to a proportional amount of the Company billing for the
period of service during which such mistake, omission, interruption, preemption, delay, error, defect in
transmission or injury occurs), or (2) not prevented by customer-provided equipment but which would have
been prevented had Company-provided equipment been used.
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B. The Company shall be indemnified and saved harmiess by Reseller against aay and all ciaims,
actions, causes of action, damages, liabilities, or demands (including the costs, expenses and reasonabie
attorneys' fees, on account thereof) of whatever kind or nature that may be made by any third party as a
result of the Company's furnishing of service to Reseller.

C. The Company shall be indemmified, defended and held harmiess by Reseller and/or the end user
against any claim, loss or damage arising from the use of services offered for resale involving:

1. Claims for libel, slander, invasion of pxivaéy or infringement of copyright arising from Reseller's
or end user's own commuuaications.

'
!

‘2. Claims for patent infringement arising from acts combining or using Company services in
connection with facilities or equipment furnished by the end user or Reseller.

3. All other claims arising out of an act or omission of Reseller or its end user in the course of
using services.

D. Reseller accepts responsibility for providing access for maintenance purposes of any service resold
under the provisions of this Tariff. The Company shall not be responsible for any failure on the part of
Reseller with respect to any end user of Reseller.

Treatment of Proprietary and Confidential Information

A. Both parties agree that it may be necessary to provide each other during the term of this Agrecment
with certain confidential information, including trade secret information, including but not limited to,
technical and business plans, technical information, proposals, specifications, drawings, procedures,
customer account data and like information (hereinafter collectively referred to as “Information”). Both
parties agree that all Information shall either be in writing or other tangible format and clearly marked with
a confidential, private or proprietary legend, or, when the Information is communicated orally, it shall also
be communicated that the Information is confidential, private or proprietary. The Information will be
returned to the owner within a reasonable time. Both parties agree that the Information shall not be copied
or reproduced in any form. Both parties agree to receive such Information and not disclose such
Information. Both parties agree to protect the Information received from distribution, disclosure or
dissemination to anyone except employees of the parties with a need to know such Information and which
employees agree to be bound by the terms of this Section. Both parties will use the same standard of care (o
protect Information received as they would use to protect their own confidential and propristary Information.

B. Notwithstanding the foregoing, both parties agree that there will be no obligation to protect any
portion of the Information that is either: 1) made publicly available by the owner of the Information or
lawfully disclosed by a nonparty to this Agreement; 2) lawfully obtained from any source other than the
owner of the Information; or 3) previously known to the receiving party without an obligation to keep it

confidential.

Resolution of Disputes
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Except as otherwise stated in this Agreement, the parties agree that if any dispute arises as to the
interpretation of any provision of this Agreement-or as to the proper implementation of this Agreement, the parties RO
will petition the applicable state Public Service Commission for a resolution of the dispute. However, each party -
reserves any rights it may have to seck judicial review of any ruling madz by that Public Service Commission
concerning this Agreement.

XIL Limitation of Use

The parties agree that this Agreement shall not be proffered by either party in another jurisdiction as
evidence of any concession or as a waiver of any position taken by the other party in that jurisdiction or for any other

purpose.
XIIL Waivers

Any failure by either party to insist upon the strict performance by the other party of any of the provisions of
this Agreement shall not be deemed a waiver of any of the provisions of this Agreement, and each party,
notwithstanding such failure, shall have the right thereafter to insist upon the specific perfortaance of any and ail of
‘the provisions of this Agreement.

XIV. Governing Law

This Agreement shall be governed by, and construed and enforced in accordance with, the laws of the State
of Georgia, without regard to its conflict of laws principles.

XV. Arm’s Length Negotiations
This Agreement was executed after arm’s length negotiations between the undersigned parties and reflects
the conclusion of the undersigned that this Agreement is in the best interests of all parties.

XVL  More Favorable Provisions
Al The parties agree that if —-

1. the Federal Communications Commission (“FCC™) or the Commission finds that the terms of
this Agreement are inconsistent in one or more material respects with any of its or their respective
decisions, rules or regulations, or

2. the FCC or the Commission preempts the effect of this Agreement, then, in either case, upon
such occurrence becoming final and no Ionger subject to administrative or judicial review, the
parties shall immediately commence good faith negotiations to conform this Agreement to the
requirements of any such decision, rule, regulation or preemption. The revised agreement shall
have an effective date that coincides with the effective date of the original FCC or Comunission
action giving rise to such negotiations. The parties agree that the rates, terms and conditions of any
new zgreement shall not be applied retroactively to any period prior to such effective date except to
the extent that such retroactive effect is expressly required by such FCC or Commission decision,
nue, regulation or preemption.
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B. In the zvent that BellSouth, either before or after the effective daie oi this Agresmeat, eaiers inte an
agreement with any other telecommunications carrier (an "Other Resale Agreement”) which provides for the
provision within the state(s) of Alabama, Fiorida, Georgia, Kentucky, Louisiana, Mississippi. North
Carolina, South Carolina, and Tennessee of any of the arrangements covered by this Agreement upoa rates,
terms or conditions that differ in any material respect from the rates, terms and conditions for such
arrangements set forth in this Agreement (“Other Terms”), BellSouth shall be deemed thereby to have
offered such other Resale Agreement to Reseller in its entirety. In the event that Reseller accepts such offer,
such Other Terms shall be effective between BellSouth and Reseller as of the date on which Reseller accepts

such offer.

C. In the event that after the effective date of this Agreement the FCC or the Commission enters an
order (a “Resale Order”) requiring BellSouth to provide within the state(s) of Alabama, Florida, Georgia,
Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee any of the arrangements
covered by this agreement upon Other Terms, then upon such Resale Order becoming final and not subject
to further administrative or judicial review, BellSouth shall be deemed to have offered such arrangements to

Reseller upon such Other Terms, in their entirety, which Reseller may only accept in their entirety, as

Vers:on: Apni 24. 1997

provided in Section XVLE. In the event that Reseller accepts such offer, such Other Terms shall be effective
between BellSouth and Reseller as of the date on which Reseller accepts such offer.

D. In the event that after the effective date of this Agreement BellSouth files and subsequently receives
approval for one or more intrastate tariffs (each, a “Resale Tariff”) offering to provide within the state(s) of
Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and
Tennessee any of the arrangements covered by this Agreement upon Other Terms, then upon such Resale
Tariff becoming effective, BellSouth shall be deemed thereby to have offered such arrangements to Reseller
upon such Other Terms, which Reseller may accept as provided in Section XVLE. In the event that Reseller
accepts such offer, such Other Terms shall be effective between BellSouth and Reseller as of the date on

which Reseller accepts such offer.

E. The terms of this Agreement, other than those affected by the Other Terms accepted by Reseller,
shall remain in full force and effect.

F. Corrective Payment. In the event that --
1. BellSouth and Reseller revise this Agreement pursuant to Section XVLA, or

2. Reseller accepts a deemed ofter of an Other Resale Agreement or Other Terms, then BellSouth
or Reseller, as applicable, shall make a corrective payment to the other party to correct for the
difference between the rates set forth herein and the rates in such revised agreement or Other Terms
for substantially similar services for the period from the effective date of such revised agreement or
Other Terms until the date that the parties execute such revised agreement or Reseller accepts such
Other Terms, plus simple interest at a rate equal to the thirty (30) day commerciai paper rate for
high-grade. unsecured notes sold through dealers by major corporations in multiples of $1,000.00
as regularly putlished in The Wall Sireet Jowrnas.
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XVIL Notices

A. Every notice, consent, approval, or other communications required or contzmplated by this
Agreement shall be in writing and shall be delivered in person or given by postage prepaid mail, address to:

BeliSouth Telecommunications, Inc. NOW Communications, Inc.
OLEC Account Team Larry Seab

3535 Colonnade Parkway, Room E4E1 713 Country Place Dr.
Birmingham, AL 35243 Jackson, MS 39208

’

or at such other address as the intended recipient previously shall have designated by written notice to the
other party.

B. Where specifically required, notices shall be by certified or registered mail. Unless otherwise
provided in this Agreement, notice by mail shall be effective on the date it is officially recorded as delivered
by return receipt or equivalent, and in the absence of such record of delivery, it shall be presumed to have
been delivered the fifth day, or next business day after the fifth day, after it was deposited in the mails.

XVIIL Amendments

This Agreement may be amended at any time upon written agreement of both parties.

XIX. Entire Agreement

This Agreement sets forth the entire understanding and supersedes prior agreements between the parties
relating to the subject matter contained herein and merges all prior discussions between them, and neither party shall
be bound by any definition, condition, provision, representation, warranty, covenant or promise other than as
expressly stated in this Agreement or as is contemporaneously or subsequently set forth in writing and executed by a
duly authorized officer or representative of the party to be bound thereby.

BellSou mmunications, Inc. Reseller

2T ooy Tk,

BY:
S}émt(e 4 ( N S%nnm:e
NAME: <Jercy D. Henolrag NAME: Zﬁrrv VARYT Y
P4-inted Name Printed Name
TITLE: 7 e b TITLE: /7/‘&’/.0&/7—
DATE_ 5 /27 /27 patE._Thy 2 1577
2 ’ i
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EXHIBIT “A™

APPLICABLE DISCCUNTS

The telecommunications services available for purchase by Reseller for the purposes of resale to Reseller end
users shall be available at the following discount off of the retail rate. :

. DISCOUNT
STATE RESIDENCE BUSINESS
ALABAMA 17% 17%
FLORIDA , 21.83% 16.81%
GEORGIA ’ 203% 17.3%
KENTUCKY 16.79% 15.54%
LOUISIANA* 20.712% 20.72%
MISSISSIPPI 15.75% 15.75%
NCRTH CAROLINA 21.5% 17.6%
SOUTH CAROLINA 14.8% 14.8%
TENNESSEE** 16% 16%

* Effective as of the Commission’s Order in Louisiana Docket No. U-22020 dated November 12, 1996.

** The Wholesale Discount is set as a percentage off the tariffed rates. If OLEC provides its own operator services
and directory services, the discount shall be 21.56%. These rates are effective as of the Tennessec Regulatory

Authority’s Order in Tennessee Docket No. 90-01331 dated January 17, 1997.
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EXHIBIT B8

Type of AL FL : GA XY 1 LA
Service Resale? |Discount?] Resale? |Discount?| Resale? |Discount?| Resale? [Discount?| Resale? |Discount’
1|Grandfathared Services Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
2|Contract Service Arrangements Yes No Yes Yes Yes No Yes No Yes No
3|Promotions - > 30 Days Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
4|Promotions - < 90 Days Yes No Yes No Yes No No No Yes No
5|Lifeline/Link Up Services Yes Yes Yes Yes Yes | Yes Yes Yes Yes Yes
6{911/E911 Services Yes Yes Yes Yes Yes Yes Yes Yes No No
7|{N11 Services Yes Yes Yes Yes Yes. . Yes No No No No
8|Non-Recurring Charges Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Type of T L___Mms _ NC SC TN
Service Resale? |Discount?| Resale? |Discount?| Resale? |Discount?] Resale? |Discount?
1|Grandfathered Services Yes Yes Yes Yes Yes Yes Yes Yes | .
2|Contract Service Amangements | Yes No Yes Yes Yes No Yes Yes
3|Promotions - > 90 Days Yes Yes Yes Yes Yes Yes Yes No
4{Promotions - < 90 Days Yes No No No Yes No No No
5|Lifeline/Link Up Services Yes Yes Yes Yes Yes Yes Yes Yes
6|911/E811 Services Yes Yes Yes Yes Yes Yes Yes Yes
7|N11 Services No No No No Yes Yes Yes Yes
8|Non-Recurring Charges Yes Yes Yes Yes Yes Yes Yes No

Additional Comments:

1 Grandfathered services can be resold only to existing subscribers of the grandfathered service.
2 Where available for resale, promotions will be made available only to end users who would have qualified for

the promotion had it been provided by BeilSouth directly.
3 Lifeline/Link Up services may be offered only to those subscribers who meet the criteria that BellSouth currently

applies to subscribers of these services.
4 In Louisiana and Mississippi, all Contract Service Atrangements entered into by BellSouth or terminating after

the effective date of the Commission Order will be subject to resale without the wholesale discount. All CSAs
which are in place as of the effective date of the Commission order will not be eligible for resale.
5 In North Carolina, only those Contract Service Arrangements entered into after April 15, 1997 will be available

for resale.
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! COMMUNICATIONS

“ .

January 21, 2000

Mr. Jerry Hendrix, Senior Director
Interconnection Services

BeliSouth Telecommunications. Inc. _
875 West Peachtree Street, NE 34591

Atlanta, GA 30375
Dear Mr. Hendrix:

NOW Communications is cdriently under an arbitration period that expires
January 27, 2000. We respectfully request your concurrence to extend
this window for 30 days. We are looking toward moving from a resale

agreement to a facilities-based agreement with provisions for UNE
combinations pursuant to the FCC 319 Order.

NOW agrees to terminate the North Carolina Resale Agreement to avoid
arbitration. NOW s not currently providing service to anyone in that state.

Under a negotiated facilities-based agresment, we recognize that OSS

cost recovery is an appropriate cost element to be included in a negotiated

facilities-based agreement.

Your concurrence of this extension of the arbitration window is
appreciated.

Sincerely,

Larry W. Seab
President / CEO

cC: Carroll H. Ingram, Esq. Tel-601.261.1385
Ingram & Associates Fax-801.261.1393

P. O. Box 15038
Hattiesburg, MS 38404-5039

NOW Communications, Inc.

P. Q. Box 807

Tuckson, MS 39205-0807
:lephone 601.714.7000

Fax 601.969.7580

tabbles*
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